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CPI Nl ON AND ORDER

Appel l ant seeks reversal of the Commandant's decision
affirmng the probationary suspension of his fishing vessel
master's license (No. 387428).1 The sanction is predicated on
appellant's plea of guilty to allegations that, while serving as
master of the MARY ANTO NETTE, a fishing vessel over 200 gross
tons, he had wllfully enployed unlicensed persons to perform
mate's duties aboard the vessel from April 15 to May 16, 1975
during a fishing voyage on the high seas, in violation of 46 U S. C
224a. 2

The Commandant's action foll owed appellant's appeal to him
(Appeal No. 2044) fromthe initial decision of Admnistrative Law
Judge H. J. Gardner.® Although appellant acted pro se before the
| aw j udge, he has been represented by counsel on appeal.

After a reading of the charge and allegations by the |aw

The sanction was entered pursuant to 46 U S.C. 239(g).
This appeal therefromis authorized by 49 U S. C. 1903(a)(9)(B)

246 U.S.C. 224a applies to all vessels docunented under the
laws of the United States, of 200 gross tons (with certain
exceptions not pertinent herein) while "navigating on the high
seas." Subsection (4) thereof provides that "No person shall be
engaged to performon board any [such] vessel...the duties
of ... mate...unless he holds a license to performsuch duties...."

3Copi es of the decisions of the Commandant and | aw judge are
at t ached.



j udge, appellant pleaded not guilty in the first instance. 1In the
Coast Cuard's opening statenent which followed, its investigating
of ficer summari zed the matters intended to be proved, nanely, that
the vessel departed from San Diego on March 12, 1975, at the
beginning of the voyage, with a full conplinent of |I|icensed
officers; that the mate suffered a heart attack at sea on April 14
and was renoved fromthe vessel at Acajutla, El Salvador; and that,
bei ng advised that the mate woul d be hospitalized for at |east 3
weeks, appellant proceeded out to sea wthout a mate for the
remai nder of the voyage.

The Coast G@uard requested the law judge to grant "a
continuance in order to get statenents fromthe crew which is now
at sea" (Tr. 11). Instead, the | aw judge asked whet her appell ant
agreed with the matters contained in the opening statenent.
Appel lant replied affirmatively, and the | aw judge then asked why
he was pleading not guilty. Appel l ant responded that he was
unfamliar with the | aw courts but thought it was best to plead not
guilty. The | aw judge undertook to explain the requirenents of 46
US C 224a and, after hearing appellant's explanation of the
ci rcunst ances invol ved, asked whether he w shed to change his plea.
Appel lant replied: "I amguilty under the lawas it is witten, but
| amnot guilty under the circunstances" (Tr. 13). The |aw judge
then indicated that the circunstances woul d not excuse a violation
under the statute and again asked whether appellant w shed to

change his plea. At this point, appellant stated "Well, | am
guilty under the -- " (Tr. 14), which was accepted by the |aw
j udge.

Upon consideration of the record in this case, the Board
concludes that the |aw judge inproperly induced the appellant to
plead guilty based on the facts alleged by the Coast Cuard.
Al t hough neither side has raised this issue inits brief on appeal,
we regard it as dispositive. Since appellant was not adequately
advised on the law, we find that his plea was inprovident and that
reversal of the prior decisions is required.

In explaining the elenments of the offense, the |aw judge
confined hinself to 46 U . S.C. 224a alone, stating that it is the
master's duty regardless of mtigating circunstances "to make sure
that the vessel is full conpliance with the law' (Tr. 11-12). He
made no reference to the further el ement of proof contained in the
charge and specification that appellant had willfully violated this
statute. The charge itself was brought under 46 U S.C. 239(qg),
whi ch makes a statutory violation such as the one charged in this



i nstance actionable only if it is commtted willfully.* Appellant
was not advised that the Coast Guard has the burden of proving his
W llfulness in coonmtting the offense, although he had protested
his i nnocence of any knowi ng violation. Mreover, after his mate's
heart attack at sea, he required to seek the nearest port, where
even the |aw judge acknowl edged that it would be "difficult
...[or]inpossible” to obtain a licensed person as a repl acenent
(Tr. 12). This statement of the law judge would virtually preclude
a finding that appellant's nonconpliance with section 224a was
willful. Therefore, the guilty plea should not have been
accepted.?®

The precedent which governs this case is Commandant v. Neves.®
There, we held that a simlar enmergency negated the elenent of
willfulness in a fishing vessel master's decision to continue a
voyage on the high seas without a licensed person to performas a
mat e. That decision goes against the automatic application of
section 224a requirenents, since the issue of whether there was a
willful lack of conpliance cannot be ignored.

The record before us does not indicate that appellant
willfully proceeded on the voyage in violation of section 224a.
The inprobability of obtaining a licensed mate at the port of
Acaj utla was recogni zed by the | aw judge and the record contai ns no
indication that the Coast Guard could have adduced proof to the
contrary. Were, as here, the Coast Guard withdrew its request for
a continuance in order to termnate the hearing after appellant's
change of plea, we see no necessity to remand the case for a new
hearing. The prior decisions are reversed.

ACCORDI NAY, IT IS ORDERED THAT:
1. The instant appeal is granted; and
2. The order of the Commandant affirmng the |law judge's

order suspending appellant's naster's license is vacated and set
asi de.

‘Commandant v. Neves, Order EM 50, March 31, 1976
Commandant v. Goulart, Order EM25, 1 N T.S. B. 2340 (1972).

546 CFR 5.20-95(b) provides that if the presentation of
mtigating circunstances is "inconsistent wwth a '"guilty' plea,
the adm nistrative | aw judge shall reject the plea, change the
plea to 'not guilty' and proceed with the hearing."”

SFoot note 4, supra.



TODD, Chairman, BAILEY, Vice Chairman, MADAMS, HOGUE, and
HALEY, Menbers of the Board, concurred in the above opinion and
or der.



